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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. j 

I 

Tin* initial proceedings in Ibis ease* were* instilult*d 
by Charles \Y. I'ha)>man, surviving husband of 11 lie de¬ 
cedent. Mary A. Chapman, in a petition for letlejrs of 
administration (r. d-d), in which he set out his jrela- 
tionship to the decedent as survivin'* 1 husband, and) fur¬ 
ther that the only heir at law and next of kin was the 
sister of the decedent, Margaret Mealy. Subsequently 
there was liied in the proceeding by this appellee a pe 
tition (r. (j-S) for the probate of a will, which ha<| i i«>t 
been tiled at the time of the "•rantin'*' of the original 
letters of administration. In the petition for probate 
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tin* s<*l out t 1 h* lad {hat lliu dcccduiit was sur- 

l»y law husband, Charles \V. Ciiapman, and tier 
sistoi- .Marjrarel Mealy, wife of the appellee. Under 
Hie terms of the will the appellee is designated as a 
benefieiary jointly together with his wife, the dece¬ 
dent s sister. 1 heretiiter the appellant filed a peti- 
tion in line cause asking le*ave* to 1 litervene as a cavea- 
10 ] ( 1 . .♦-]]). 1 his petition set tort 1 1 the relationship 

oi the appellant and persons on whose behalf she tiled 
petition, all of them heini*- first cousins of the dece¬ 
dent, with tiie exception ot one, who is an aunt of the 
decedent. In answer to this petition appellee filed a 
motion to dismiss, based upon the lack of interest in 
tiie appellant to maintain a caveat. 1 he motion was 
sustained {and the petition dismissed (r. 13). There¬ 
after tin* appellant filed a petition for caveat on her 
own behalf aim on behalf of tin* saint* persons named 
in the petition tor leave to intervene as a caveator 
( r. 1 d-lb). In this petition the appellant stated that 
the same was filed in her own behalf as next of kin. 
In response to this petition appellee moved to dismiss 
the same upon the uTound that appellant and persons 
on whose behalf she filed petition were not parties 
in tuteiest : and that they had theretofore filed a prior 
petition to the same effect and the court had dismissed 
the same. 1 lie motion was sustained and tin* petition 
dismissed {r. IS). The court stated in the order dis¬ 


missing tin* petition that it appeared from the* peti¬ 
tion for probate that Margaret .Mealy, the sister of the 
decedent, was the* only heir at law. and that the* peti¬ 
tion for caveat failed to show the relationship of the* 
appellant to the* dece*de*nt or any interest which would 
authorize her to contest the* will. From this order 
the appeal is taken. 
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ARGUMENT. 

I 

The appellant aliened in her second petition (|r. 14) 
that she and the persons on whose behalf she lil<bd the 
same were next of kin of the* decedent. The record 
shows that theretofore (r. 1 1} the appellant tiled peti¬ 
tion to intervene as a caveator, in which she alleged, 
under oath, that she was the lirst cousin of tile de- 
ceased, that the other persons on whose behaljf she 
tiled the petition were lirst cousins, with the exception 
of one, who was an aunt. In response to this earlier 
petition appellee tiled a motion to dismiss based upon 
tin* ground that the appellant was not such a pafty in 
interest as would be entitled to maintain the caveat. 
The motion was submitted to the court for considera¬ 
tion and an order passed dismissing the petition. It 
is respectfully submitted that the right of these] per¬ 
sons to maintain a caveat in this ease* has beconie ad- 

i 

.indicated by linal order of the court below and was 
not subject to further inquiry on tin* second petition. 

('onsiderable point is made by the appellant! that 
a motion to dismiss admits all of the allegations cj>f the 
petition, but it is a further and well settled principle 
that the motion does not admit conclusions of lawf, and 
the bald allegation that the appellant is next of kin 
of the decedent is such a conclusion. 

Irving vs. Rees, 1 1(5 App. Div. TOM: j 

Allen vs. (bates, 14b (la. bb2; 

('ombs vs. ('ardwell. 104 Kv. o4lh 


In Irving vs. Rees, supra, it was said: 


“The appellant claims thal having alleged in 
the complaint that she is the next of kin ojf the 
decedent, the defendants bv the demurrer jhave 
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admitted that allegation. Hut that allegation is 
a mere conclusion of law, and she has set forth 
the facts which negative said conclusion. Con¬ 
clusions of law are not admitted hy a demurrer/’ 

The court below has no rule specifically ^oveniing 
the alleiiations to lx* made in a petition for caveat, but 
it does have a general rule iroverning; petit ions for pro¬ 
bate and administration. Probate Hide 4. 


“PKTITIOX FOR PROBATH AXI) 

A DM IXI ST RATH )X. 

“1. Contents.—A petition for probate of a will 
and for letters testamentary or of administration 
c. t. a., or for administration of an estate, shall 
be in writing, verified by oath or affirmation, set¬ 
ting forth the residence and citizenship of the pe- 
tioner, by what riidit he makes application, tin* 
death and date thereof of the person on whose 
estate the letters are desired, his last domicile, the 
estimated value of the real and personal estate 
the character thereof and where situated, the debts 

due bv the decedent as far as can be ascertained, 
% 

whether the decedent died testate or intestate, 
whether the testator in his last will and testament 
requests that the executor lx* not required to u'ive 
bond, tin* names and addresses (when known) of 
the heirs at law and next of kin, their relationship 
to the deceased, and whether they are residents or 
non-residents, adults or infants, and, if infants, 
the dates of their birth, as nearly as may be. If 
it be desired to u'ive a special bond to pay debts, 
or debts and legacies (and thereby be exempted 
from inventory and account), the petition shall 
state the facts on which this privilege is claimed." 


The requirement of this rule obligated the appellant 
to state theirelationship of the heirs at law and next 
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of kin to tin* deceased, for a petition for caveajtec is, 
in effect, ail adverse petition for administration. 

In order to show her interest, the appellant jdiould 
have stated the facts of her relationship to the de¬ 
cedent from which the conclusion as to whether ior not 
she is within the prescribed class could be deduced. 
In the earlier petition for leave to intervene (r. ^), the 
appellant did set out her relationship to the dectedent, 
such relationship placing her outside of the class of 
persons entitled to share in the distribution of the de¬ 
cedent's estate. This point was presented to the! court 
and adjudicated. From the order making tliisj adju¬ 
dication no appeal was taken and it became fiifal be¬ 
tween the parties. In face of this adjudication t|he ap¬ 
pellant comes again into the same proceeding ajnd at¬ 
tempts to re-litigate the very matter which the Record 
shows to have been concluded, and does this upjrni the 
academic suggestion that the appellee must tile ja plea 
to the petition for caveat setting up, first, that the 
appellant is not next of kin or heir at law, a jnatter 
which she, herself, has alreadv set up in the [record 
under oath, and, second, must further set up b|y way 
of plea that this question has already been adjudicated 
by a decision of the court between the same parties in 
the same cause. It is respectfully submitted that there 
is no authority which binds the appellee or thp trial 
court to follow such a procedure. 

That the court below was correct in its holding that 
the appellant is not next of kin or an heir is beyond 
question, ('ode of Law for the District of Colombia, 
son. 27(>, 281. see. 948, the Code of the District of Co¬ 
lumbia, Title 2d, chapter 12, sec. 284, 289, Tijle 25, 
chapter 7, sec. 229, and she is not a person who can 
maintain a caveat to the will. 
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In 40 (Yc. 1:241 the following is found: 

‘‘Under the statutes irenerallv an action to con- 
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test a will can he brought only by a ‘person inter¬ 
ested' at the time the will was admitted to pro¬ 
bate. Such ‘persons interested* include not only 
those named as beneficiaries in the will, but also 
those who would share in the estate in case of in¬ 
testacy. such as the heir or next of kin, and those 
interested under a prior will. The interest must 
be a direct pecuniary interest affected by the pro¬ 
bate of the will. A remote, contingent interest, 

which, under certain conditions which mav never 

* 

exist, in iiiih t become an actual and vested riyht, is 
not sufficient.’ 7 


Tile text writers are of the same view. In Schouler 
on Wills and Administration, p. *'>-4, it is said: 

“()nlv parties in immediate interest, anreeablv 
to the prolefences defined or indicated by the local 
statutes, can be regarded as having a standing to 

V V V* 

litigate or appeal in matters of probate and ad¬ 
ministration." 

In Woerner on The American Law of Administra¬ 
tion, .*>rd Kd.. \ oh 12. at p. <‘J4. < f see/., there is an 
elaborate discussion of this subject. At paye 7l2d it is 
stated: 

“Such a rieht to contest can only be exercised 

bv one havimr a peeuniarv interest which is af- 
■ * • 

footed by the will: and in some states, as above 
stated, bv such persons onlv a< were not made 
parties to tin* original proceedings resulting in 
tin* probate or rejection. 


And in the latter instance the persons must he inter¬ 
ested as lirst prescribed. 


In rain vs. Burner, 218 Ala. 10, the court saitl: 

v 7 | 

“A real beneficial interest, not a mere I expec¬ 
tancy or inchoate right, is essential to maihtain a 
contest of a will.’’ 


In the neighboring State of Maryland, the C})urt of 
Appeals in Do (larmendia’s Instate, 14(5 Md. 47] found 
it necessary to clarify the law in order that a legatee 
under a prior will might be allowed to tile a |caveat 
against the subsequent will. It was said: j 

“In support of this order it is contended that 
this court has in some cases, at least, expressed an 
opinion that only an heir or a distributee |of tin* 
decedent's property in case of intestacy | would 
have such an interest as would qualify himi to re¬ 
sist probate of a will. In Safe Deposit &\ Trust 
Company v. Devilbiss, 1 :2S Md. 182, D7 Atl. j‘567, it 
was said that: ‘It would seem clear upon prin¬ 
ciple that only those who have an interest jin the 
properly of the testator in the event the kvill is 
annulled, are entitled to caveat his will.’j And 
this and similar statements are cited in thej argu¬ 
ment. Ilelfrick v. Vockel, 143 Md. 371, ll]2 Atl. 
.*>(>(). l>ut these statements mean no more tlnju that 
a distributee or an heir, who would receive aj share 
of the estate, in case of intestacy, is the proper 
party to contest probate when intestacy jis the 
alternative contended for under the caveat.j 
They do not mean that, when the alternative is, 
not intestacy, but the establishment of another 
and earlier will, the legatees under that Earlier 
will, who are the only persons interested ini point 
of fact, would be excluded from contesting the 
latter will.” 

i 
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And subsequently in Johnston vs. Willis, 14f Md. 
237, the Court of Appeals of Maryland denied tliej right 


of an executor aj>]>ointI under a prior will to con¬ 
test a subsequent will. 


-The appellant, so far as the record shows, was 
not related in any way to the testatrix, nor did lie 
have, as an individual, any interest whatever in 
her property, and it is the settled law of this State 
‘that a stranger, or one having no interest in the 
property of a testator, has no riirht to caveat his 
will. Interest in the property is the very foun 
dation of the riirht to caveat. Brewer v. Barrett, 
oS Md. 587; Safe I). & T. (\>. v. Devilhiss. l‘i> Md. 
1 s*J.* ’• 


See also Safe Deposit & Trust (\>. vs. Devilhiss. 1*JS 

Md. 1S2. 

So tar as this cast* is concerned, tin* law must be 
considered settled by the (JrolT cases. In (Jrofi vs. 
D’rott. 5b A]>p. 1). C. 5(10, a son and heir of the deoe 
dent had disappeared four vears prior to the time of 
the latter's death. The terms of tin* decedent s will 
were to the prejudice of the missing heir and the wife 
ot the heir attempted to tile a caveat on behalf of her 
children. A preliminary issue was framed as to 
whether or not the missiny heir was dead at the time 
of tin* testator's death: and upon the failure of the 
wife to prove this issue a verdict was directed for 
thecaveatee. This was sustained in this ('onrt. Thus 
it is entirely apparent that persons standing in the 
relation of the petitioners for caveat here have no 
riyht to maintain a caveat. They are the heirs and 
next of kin of no one. 

Subsequently in the (JrolT case tin* seven years stat¬ 
utory period, which raises a presumption of death, 
elapsed and tin.* children of the missiny heir were still 


within time for the purpose of filing a caveat, !which 
they promptly did. The Court of Appeals held; how- 
ever: 


“The interest which a person must possess to 
en«■ d> 1 e him to assail the validity of a will is such 
that, had tin* testator died intestate, he jwonld 

have boon entitled to a distributive share ju the 

. „ . 

estate*. 

“It logically follows that Adam II. (J roff.i heiim' 


eeallv alive* for more* than two wars afte 


*r the* 


probate* of iiis father’s will, was barred froip eav 
exiting the will, and his he*irs. having' no jriehts 
which they could assert during' his lifetime, are* 
likewise barrnl.” Ante'll v. (Jroff, 42 App.i D. 

Ids. 


CONCLUSION. 

I’pon the >he>wiim' in this record, niaeie by the* nppel 
lant, herself, that she* is neither next of kin njor an 
heir, it is re*spec 1 fully submitted that the* order bf the 
court below elismissi 1114 ' the* petition for eawat, sjlionlil 
be aflirmeel. 

Ai.kxaxdku M. 11 1 : 1 : 0 N, | 

.1 ttnni(’i) fur A jjpc!lc<'. 



